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EXECUTIVE  SUMMARY 


In  its  Report  on  Exemplary  Damages,  the  Ontario  Law  Reform  Commis- 
sion seeks  to  accomplish  two  main  objectives.  First,  it  seeks  to  respond  to 
the  arguments  made  in  recent  years  suggesting  that  exemplary  or  punitive 
damages  have  contributed  to  a  crisis  in  the  operation  of  the  tort  law  system, 
and  to  the  so-called  "insurance  crisis".  Second,  it  seeks  to  rationalize  the 
theoretical  basis  of  exemplary  damages,  to  assist  in  ensuring  that  they  are 
awarded  in  accordance  with  clearly  articulated  principles. 

Exemplary  damages  are  awarded  primarily  to  deter  and  punish  the 
defendant  for  reprehensible  conduct.  Over  the  past  several  years,  a  great 
deal  of  concern  has  been  expressed  that  exemplary  damages  have  contrib- 
uted to  a  perceived  crisis  in  the  operation  of  both  the  tort  system,  and  the 
insurance  industry.  The  specific  concerns  expressed  include  the  following: 
(1)  that  exemplary  damages  are  being  claimed,  and  awarded,  much  more 
frequently  than  they  were  in  the  past;  (2)  that  they  are  being  claimed,  and 
awarded,  in  cases  involving  increasingly  diverse  causes  of  action;  (3)  that 
they  are  being  awarded  in  larger  amounts  than  they  once  were;  (4)  that  they 
are  being  awarded  in  cases  in  which  they  are  not  justified,  or  in  excessive 
amounts;  and  (5)  that  spurious  claims  for  exemplary  damages  may  have  an 
undesirable  effect  on  the  settlement  process,  by  coercing  defendants  to  settle 
claims,  or  settle  claims  for  higher  amounts,  than  they  would  otherwise. 

In  order  to  investigate  these  concerns,  and  to  develop  a  statistical 
foundation  for  this  report,  an  empirical  study  was  undertaken  on  behalf  of 
the  Commission.  On  the  basis  of  this  and  other  research  conducted  in 
connection  with  the  report,  the  Commission  concludes  that  there  is  no 
evidence  of  a  "crisis"  caused  by  the  existing  law  of  exemplary  damages. 
The  Commission  also  concludes  that,  given  the  existing  legal  principles  in 
Ontario,  it  is  unlikely  that  such  a  crisis  would  occur  here. 

The  Commission  does,  however,  make  a  number  of  recommendations 
for  reform  of  the  law  of  exemplary  damages,  designed  to  provide  a  clear, 
consistent  and  rational  basis  for  such  damages.  In  order  to  accomplish  this 
objective,  the  Commission  adopts  a  functional  approach,  isolating  the  three 
functions,  or  rationales,  typically  advanced  to  justify  the  award  of  exemplary 
damages:  (1)  compensation;  (2)  punishment;  and  (3)  deterrence. 

The  Commission  attempts  to  clarify  the  present  law  by  making  the  goals 
sought  to  be  achieved  by  an  award  of  exemplary  damages  more  explicit,  and 
by  identifying  specifically  the  policy  goals  to  which  exemplary  damages  ought 
to  be  required  to  respond. 
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Chapter  2  summarizes  the  present  law  of  exemplary  damages  in  Canada, 
England,  and  the  United  States.  It  also  contains  a  discussion  of  some  of  the 
significant  differences  between  the  law  in  Canada  and  the  United  States. 
Chapter  3  provides  an  outline  of  the  arguments  ordinarily  advanced  for 
and  against  the  award  of  exemplary  damages.  The  empirical  information 
available  about  exemplary  damages  in  Ontario  and  the  United  States  is 
summarized  in  chapter  4. 

One  obvious  approach  suggested  by  the  functional  analysis  adopted 
by  the  Commission  is  to  exclude  entirely  the  compensatory  function  from 
exemplary  damages.  The  courts  have  already  attempted  to  isolate  the  com- 
pensatory function  by  distinguishing  aggravated  damages  from  exemplary 
damages.  Traditionally,  aggravated  damages  compensate  the  plaintiff  for 
injuries  to  pride  and  dignity  resulting  from  the  defendant's  exceptional 
conduct,  while  exemplary  or  punitive  damages  are  intended  to  punish  and 
deter  the  defendant.  Therefore,  the  analysis  in  chapter  5  begins  not  with 
exemplary  damages,  but  with  aggravated  damages.  The  Commission  recom- 
mends that  injuries  to  pride  and  dignity  should  be  compensated  according 
to  ordinary  compensatory  principles.  Specifically,  the  Commission  recom- 
mends that  the  court  should  be  empowered  to  award  compensatory  damages 
for  injuries  to  pride  and  dignity  as  part  of  the  ordinary  global  award  of 
damages  for  non-pecuniary  loss,  and  that  such  damages  should  be  available 
without  proof  of  exceptional  conduct.  Our  recommendations  are  designed 
to  distinguish  more  sharply  the  compensatory  function  from  deterrence  and 
punishment,  and  so  to  clarify  the  subsequent  analysis  of  exemplary7  damages. 

Chapter  6  deals  with  the  general  case  for  exemplary  damages  as  a 
supplement  to  the  criminal  law.  Historically,  the  primary  function  of  exem- 
plary damages  has  been  punishment,  and  the  Commission  recommends  that 
it  remain  so.  The  Commission  endorses  the  concept  of  civil  punishment  in 
exceptional  cases  as  a  supplement  to  the  criminal  law,  and  supports  the 
symbolic  function  of  punitive  damages.  It  recommends  that  exemplary  dam- 
ages for  the  purpose  of  punishment  should  continue  to  be  available  in 
Ontario,  and  should  be  referred  to  as  "punitive  damages",  a  term  deliber- 
ately adopted  to  convey  more  accurately  the  purpose  of  the  award. 

The  Commission  further  recommends  that  punitive  damages  should  be 
awarded  only  where  the  defendant  has  advertently  committed  a  wrongful 
act  deserving  of  punishment,  and  where  the  defendant's  conduct  was  excep- 
tional. It  also  recommends  that  the  size  of  an  award  of  punitive  damages 
should  be  proportionate  to  the  gravity  of  the  act  deserving  of  punishment. 
Finally,  the  Commission  makes  proposals  respecting  a  variety  of  issues, 
including  the  quantification  of  punitive  damages,  the  burden  of  proof,  vicari- 
ous liability,  concurrent  wrongdoers,  and  the  survival  of  claims. 

In  chapter  7  the  Commission  deals  with  an  aspect  of  "tort  for  profit", 
and  recommends  that  where  a  plaintiff  chooses  the  remedy  of  restitution, 
rather  than  suing  in  tort,  he  or  she  should  also  be  entitled  to  claim  punitive 
damages. 


In  chapter  8,  special  issues  that  pertain  to  negligence,  nuisance,  and 
equitable  wrongs  are  discussed.  The  Commission  recommends  that  punitive 
damages  should  be  available,  in  accordance  with  the  earlier  proposals,  in 
these  cases.  In  chapter  9  the  Commission  considers  the  unique  case  for 
imposing  punitive  damages  on  statutory  public  authorities,  and  recommends 
that  public  authorities  should  remain  independently  liable  for  punitive  dam- 
ages where  they  knowingly  exceed  their  legal  authority  and  injure  another 
tortiously.  Finally,  in  chapter  10,  the  Commission  discusses  extra  damages 
in  contract,  and  concludes  that  it  would  be  premature  to  make  recommenda- 
tions for  reform  in  this  context. 
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SUMMARY  OF  RECOMMENDATIONS 


The  Commission  makes  the  following  recommendations: 


CHAPTER  5     COMPENSATION  FOR  INJURY  TO  PRIDE  AND 
DIGNITY:  BEYOND  AGGRAVATED  DAMAGES 

1.  (1)    The  court  should  be  empowered  to  award  compensatory  damages 

for  injuries  to  pride  and  dignity  as  part  of  the  ordinary  global 
award  of  damages  for  nonpecuniary  loss. 

(2)    Such  an  award  should  be  available  for  ordinary  tortious  conduct, 
that  is,  without  proof  of  exceptional  conduct. 

2.  Aggravated  damages,  as  they  are  currently  understood,  should  be 
abolished. 


CHAPTER  6     THE  GENERAL  CASE  FOR  PUNITIVE  DAMAGES: 
EXEMPLARY  DAMAGES  AS  PUNISHMENT 

3.  (1)    Exemplary  damages  for  the  purpose  of  punishment  should  con- 

tinue to  be  available  in  Ontario,  and  should  be  referred  to  as 
"punitive  damages" 

(2)  The  determination  of  the  question  whether  to  award  punitive 
damages,  and  the  quantum  of  such  damages,  should  be  con- 
strained by  retributivist  principles. 

4.  (1)    Punitive  damages  should  be  awarded  only  where  the  defendant 

has  advertently  committed  a  wrongful  act  deserving  of  punish- 
ment, and  where  the  defendant's  conduct  was  exceptional. 

(2)  Advertent  wrongful  conduct  should  comprehend  the  case  where 
the  defendant  knew  or  ought  to  have  known  that  the  act  was 
wrong. 

(3)  Exceptional  conduct  should  include  not  only  conduct  that  is 
described  under  the  present  law  as  being,  among  other  things, 
malicious,  highhanded,  outrageous,  or  cynical,  it  should  also 
include  conduct  engaged  in  for  the  purpose  of  making  a  profit. 
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(4)  The  regime  for  punitive  damages  proposed  in  this  report  should 
apply  equally  to  corporations  and  individuals. 

5.  (1)    The  fact  that  there  have  been  or  might  be  criminal  or  other  similar 

proceedings  against  the  defendant  should  not  operate  as  a  bar  to 
an  award  of  punitive  damages. 

(2)  In  determining  the  extent,  if  any,  to  which  punitive  damages 
should  be  awarded,  the  court  should  be  entitled  to  consider  the 
fact  and  adequacy  of  any  prior  penalty  imposed  in  any  criminal  or 
other  similar  proceeding  brought  against  the  defendant. 

(3)  The  fact  that  the  defendant  has  not  been  charged  or  prosecuted 
and  the  limitation  period  for  criminal  or  other  proceedings  has 
expired  should  not  operate  as  a  bar  to  a  claim  for  punitive 
damages. 

6.  (1)    The  size  of  an  award  of  punitive  damages  should  be  proportionate 

to  the  gravity  of  the  act  deserving  of  punishment. 

(2)  The  present  requirement  that  the  punishment  be  quantified  with 
reference  only  to  the  tort  committed  against  the  plaintiff  should 
be  retained.  The  award  should  be  made  to  punish  the  defendant 
for  the  act  that  caused  the  plaintiff  s  injury,  and  it  should  be 
proportionate  to  that  wrong  alone. 

7.  (1)    In  a  trial  by  judge  and  jury,  the  power  to  quantify  an  award  of 

punitive  damages  should  remain  with  the  jury. 

(2)  In  the  trial  of  an  action  for  punitive  damages,  the  judge  should  be 
empowered  to  give  guidance  to  the  jury  concerning  the  quantum 
of  such  damages. 

(3)  Counsel  should  have  the  right  to  make  submissions  to  the  judge 
or  the  jury,  as  the  case  may  be,  on  the  quantum  of  punitive 
damages,  subject  to  the  trial  judge's  overriding  discretion  to  con- 
trol proceedings  of  the  court. 

(4)  An  appellate  court  should  have  the  power,  when  setting  aside  a 
jury  or  court  assessment  of  punitive  damages,  to  substitute  its  own 
assessment,  instead  of  ordering  a  new  trial,  if  it  thinks  this  to  be 
just  in  the  circumstances. 

8.  The  present  discretion  of  the  courts  to  control  inquiry  into  the  defen- 
dant's wealth  should  continue. 

9.  Punitive  damages  should  be  quantified  without  regard  to  the  assess- 
ment of  compensatory  damages. 


10.  The  rule  requiring  the  plaintiff  to  satisfy  the  ordinary  civil  burden  of 
proof  should  be  retained. 

11.  (1)    The  c6urts  should  be  directed  to  develop  a  rule  of  vicarious  liabil- 

ity that  is  narrower  than  the  ordinary  respondeat  superior  rule 
used  for  compensatory  damages,  such  that  an  employer  would  be 
vicariously  liable  for  punitive  damages  only  in  the  case  of  com- 
plicity, that  is,  where  the  employer  tacitly  approved  of  the  employ- 
ee's conduct. 

(2)  The  court  should  be  required  to  choose  between  vicarious  liability, 
either  for  the  full  amount  of  punitive  damages  or  for  a  portion  of 
that  amount,  or  no  employer  liability  for  punitive  damages. 

12.  In  the  case  of  concurrent  wrongdoers,  a  separate  judgment  for  punitive 
damages  should  be  entered  against  each  concurrent  wrongdoer  held 
liable  for  such  damages. 

13.  (1)    In  the  event  of  the  death  of  the  plaintiff,  a  claim  for  punitive 

damages  should  survive  for  the  benefit  of  the  estate. 

(2)  In  the  event  of  the  death  of  the  tortfeasor,  a  claim  for  punitive 
damages  should  not  be  permitted  against  the  estate. 


CHAPTER  7     TORT  RESULTING  IN  PROFIT:  PUNITIVE  DAMAGES 
AND  RESTITUTION 

14.  Where  a  plaintiff  waives  a  tort  committed  by  the  defendant,  and 
pursues  a  restitutionary  remedy,  she  should  also  be  entitled  to  claim 
punitive  damages  in  an  appropriate  case,  that  is,  where  such  damages 
would  otherwise  be  available  under  the  recommendations  made  in  this 
report. 


CHAPTER  8     NEGLIGENCE,  NUISANCE,  AND  EQUITABLE 
WRONGS 

15.  The  above  recommendations  respecting  damages  for  injuries  to  pride 
and  dignity  should  apply  to  actions  in  negligence  (see  recommenda- 
tions 1-2). 

16.  (1)    Punitive  damages  should  be  available,  in  accordance  with  our 

earlier  proposals,  in  an  action  for  negligence  (see  recommenda- 
tions 3-13). 

(2)  The  plaintiff  should  be  required  to  prove  that  she  was  a  victim  of 
such  conduct,  although  she  should  not  be  required  to  prove  that 
she  was  a  specifically  targeted  victim. 


17.  Punitive  damages  should  be  available,  in  accordance  with  our  earlier 
proposals,  in  cases  of  nuisance  (see  recommendations  3-13). 

18.  Punitive  damages  should  be  available,  in  accordance  with  our  earlier 
proposals,  in  cases  of  equitable  wrongs  (see  recommendations  3-13). 

CHAPTER  9     PUBLIC  AUTHORITIES 

19.  The  above  recommendations  respecting  damages  for  injuries  to  pride 
and  dignity  should  apply  to  actions  against  public  authorities  (see 
recommendations  1-2). 

20.  (1)    Public  authorities  should  remain  independently  liable  for  punitive 

damages,  in  accordance  with  our  recommendations  made  in 
respect  of  punitive  damages  generally  (see  recommendations  3-10 
and  12-13),  where  they  advertently  exceed  their  legal  authority 
and  injure  another  tortiously. 

(2)    Exceptional  conduct  on  the  part  of  the  defendant  should  not  be 
required. 

21.  The  above  recommendation  regarding  vicarious  liability,  made  in  con- 
nection with  punitive  damages  generally  (see  recommendation  11), 
should  apply  to  public  authorities. 


Copies  of  this  publication  may  be  purchased  from  the  Ontario  Government  Book- 
store, 880  Bay  Street,  Toronto,  or  by  mail  order  from  Publications  Services  Section, 
5th  Floor,  880  Bay  Street,  Toronto,  Ontario  M7A  1N8.  Telephone  (416)  326-5300. 
Toll  free  long  distance  1-800-668-9938. 


